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11 PER CURRAM This is an appeal by Attorney Donald J.
Harman from the conclusions of the referee that he engaged in
prof essional m sconduct by failing to commence an action tinely
on behalf of a client, not responding to a notion to dism ss that
action, and failing to inform his client that the notion to
dism ss had been filed. Attorney Harman al so appealed from the
referee’s recomendation that the court publicly reprimand him
for that professional m sconduct.

12 W determne that the referee properly concluded that
Attorney Harman engaged in professional msconduct by failing to
act pronptly in his client’s legal matter and notify his client
of a significant procedural developnent in it. Wile we are
concerned, in light of prior reprimands he has received for
prof essi onal m sconduct, that the public reprimand sought by the
Board of Attorneys Professional Responsibility (Board) in this

proceedi ng and reconmmended by the referee may not be sufficient
1
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to deter him from professional msconduct in the future, we
determine that a public reprimand is the appropriate discipline
to inpose in this proceeding.

13 Attorney Harman, who was admtted to practice law in
Wsconsin in 1960 and practices in LaCrosse, was publicly
repri manded for professional msconduct twice previously. In
1987, the court reprimanded him for having charged one client an
excessive fee and for failing to turn over another client’s file
upon termnation of representation despite a court order to do

so. Disciplinary Proceedi ngs Agai nst Harman, 137 Ws. 2d 148, 403

N.W2d 459. In 1989, he consented to a public reprimand fromthe
Board for having acted in the presence of a conflict of
interests, failing to maintain conplete trust account records and
render proper accountings of funds held in trust, and failing to
cooperate in the Board' s investigation. The referee in the
i nstant proceedi ng, Attorney Janet Jenkins, made findings of fact
and conclusions of |aw based on a stipulation of the parties and
on testinony presented at a disciplinary hearing.

14 Attorney Harman was retained in Novenber 1991 to
represent a client on a claim against a county and sonme of its
officials concerning the client’s arrest and incarceration. One
of the client’s clainse was an allegation that the judge’'s
signature on an arrest warrant had been forged, but that claim
was not litigated due to the lack of reliable evidence. Attorney
Harman filed a federal civil rights action on the client’s behalf
alleging that the client was unlawfully incarcerated for sone

eight days, as he had not been brought pronptly before a
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magi strat e, as required by |aw The allegedly unlawful
incarceration ended June 4, 1986, and the federal action was
filed June 1, 1993, nore than 18 nonths after the client retained
Attorney Harman to represent him

15 Wen the defendants in the action noved to dismss the
conplaint, Attorney Harman filed nothing in response or request
an extension of tinme to file a brief or other materials in
response to the dism ssal notion. Attorney Harman never notified
his client of the notion to dism ss.

16 El even days after a response was to have been filed
the court granted the notion to dism ss and entered judgnent for
the defendants with prejudice and costs. The multiple grounds for
the dism ssal included the conplaint’s having failed to state a
claimon which relief could be granted because the sheriff naned
in the conplaint no |onger was in office and could not be sued in
any official capacity and there was no allegation that he was
personal ly involved in the alleged deprivation of the plaintiff’s
constitutional rights, the absence of any allegation that a
policy or custom of the county caused the all eged deprivation of
rights, and the availability of an adequate state tort |[|aw
remedy. A fifth ground for the dismssal was that the plaintiff’s
cause of action accrued June 4, 1986, and the action was filed

beyond the applicable six-year statute of limtations.
17 The referee concluded that Attorney Harman's failure to

file the lawsuit within the statute of limtations constituted a

failure to act wth reasonable diligence and pronptness in
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representing a client, in violation of SCR 20:1.3,' as did his
failure to respond at all to the notion to dismss. Hs failure to
comuni cate with the client regarding the existence of the notion to
dismss constituted a failure to keep the client reasonably inforned
about the status of the matter, in violation of SCR 20:1.4.2 As
discipline for that msconduct, the referee recommended a public
repri mand.

18 The referee rej ected At t or ney Har man’ s posi tion
reasserted in this appeal, that he did not fail to act wth
reasonable diligence in failing to file the action within the six-
year statute of limtations because it would not have mattered if he
had filed it tinely, for the court held that the cause of action was
not cognizable in federal court because a state court renedy was
available. The referee noted that Attorney Harman had taken the
position that his client’s claim was not barred by the statute of
[imtations on the theory that the statute did not begin to run when
the allegedly unlawful incarceration ended but, rather, when the
client discovered that he had a cause of action. The referee observed

that whether or not he was correct, Attorney Harman did nothing to

! SCR 20:1.3 provides: Diligence

A | awer shall act with reasonable diligence and pronptness
in representing a client.

2 SCR 20: 1.4 provides: Communication

(a) A lawer shall keep a client reasonably inforned about
the status of a nmatter and pronptly conply wth reasonable
requests for information.

(b) A lawer shall explain a matter to the extent reasonably
necessary to permt the client to nake inforned decisions
regardi ng the representation.
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challenge the statute of Jlimtations ground asserted by the
defendants in their notion to di sm ss.

19 W agree. Attorney Harman filed the action believing he
was setting forth a valid claim and the fact that the trial court
ultimately disagreed did not excuse his failure to file the action
tinely. Simlarly without nerit is Attorney Harman's contention that
he could not be found to have failed to act with reasonable diligence
by failing to respond to the notion to dismss because any response
woul d have nade no difference to the outconme of that notion. As the
referee noted, Attorney Harman admtted that he did not realize there
was no cause of action until the court ruled on the dismssal notion.
Hs contention that he did not fail to act with reasonable diligence
in failing to file the action within the six-year statute of
l[imtations because nothing he mght have done would have saved the
action is disingenuous.

110 We also reject, as did the referee, Attorney Harman's
position that he did not tell the client that the notion to dismss
had been filed because there was nothing the client could have told
him that would have nade a difference in the outcone. Regardl ess of
the client’s ability to assist hi m Attorney Harman was
professionally obligated to keep the client informed of what was
happening in his case, particularly the filing of a notion that, if
granted, would |l eave the client w thout a case.

11 In reconmrending a public reprimand as discipline to be
i nposed, the referee explicitly considered that notw thstanding the
absence of serious harm to the client caused by Attorney Harman’s

lack of diligence, there was harm to the legal profession, at |east
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in the perception of the client that a different result mght have
been obtained had the action been filed tinely and the notion to
di sm ss opposed.

12 In this appeal, Attorney Harman pointed out a $1000
arithmetical error in the Board s favor set forth in its statenent of
costs. He also asserted that the Board never submtted an item zed
accounting of the tinme its attorney spent in this disciplinary
matter. In response, the Board pointed out that once it becane aware
of the error, it was corrected and an anended statenent of costs,
with a full itemzation of its lawer’s services, was submtted. In
fact, the total costs remained the sane, as the initial statenent
nerely failed to set forth the fee of the Board s wi tness.

113 W adopt the referee’s findings of fact and concl usions of
law and determine that a public reprimand is the appropriate
discipline for Attorney Harman's professional m sconduct established
in this proceeding. In addition to his failure to act diligently and
pronptly in representing this client, Attorney Harman has
denonstrated a | ack of understanding of his professional duties and
an unwi | i ngness to take responsibility for his m sconduct.

124 1T IS ORDERED that Donald J. Harman is publicly
repri manded as di scipline for professional m sconduct.

115 IT IS FURTHER ORDERED that within 60 days of the date of
this proceeding, Donald J. Harman pay to the Board of Attorneys
Prof essi onal Responsibility the costs of this proceeding, provided
that if the costs are not paid within the tine specified and absent a

showing to this court of his inability to pay the costs w thin that
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tine, the license of Donald J. Harman to practice law in Wsconsin

shall be suspended until further order of the court.






